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Period for Reply 
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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
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1)(3 Responsive to communication(s) filed on 27 June 2005 . 
2a)S This action is FINAL. 2b)CD This action is non-final. 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) [X] Claim(s) 1-23 is/are pending in the application. 
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5) CD Claim(s) is/are allowed. 

6) (3 Claim(s) 1-23 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) CD The specification is objected to by the Examiner. 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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DETAILED ACTION 

1 . Acknowledgment is made of the amendment filed on 27 June 2005 where: 

a. The abstract has been amended; 

b. Formal drawings have been received; 

c. The specification has been amended; and . 

d. Claims 1 and 3 have been amended. 

Claim Objections 

2. Claim 23 objected to because of the following informalities: The claim ends in a 
comma. The comma should be replaced with a period. Appropriate correction is 
required. 

Claim Rejections -35 USC §112 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

3. Claims 1-14 and 22-23 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the enablement requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to enable one skilled in 
the art to which it pertains, or with which it is most nearly connected, to make and/or use 
the invention. 

Claims 1 and 23, as amended, claims: "a gate member pivotably attached to a 
portion of said base". 



Application/Control Number: 10/622,386 Page 3 

Art Unit: 3618 

Applicant defines the base as element (110; see page 3, paragraph [001 1] of the 
instant specification) and states (page 7, paragraph [0019] of the instant specification), 
"that the rear gate G of the basket B is pivotally mounted on the first horizontal- 
transverse member 162". Figure 1, shows the member 162 is not part of the base 
assembly 110. The claims have been examined with a gate to be pivotally attached at a 
rear upper end, as best understood from the instant drawings and specification. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 11, 15-21 and 23 are replete with functional and indefinite language and 
are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claims 11 and 15 recite the limitation, "conventional" shopping carts. The 
limitation, "conventional" shopping carts is not of proper scope as, "conventional" 
shopping carts have not been positively recited leaving it unclear and indefinite as to 
what is encompassed by the comparison with the claimed shopping cart and the 
"conventional shopping cart". Further the use of quotes around the word — 
conventional — further add indefiniteness. The word conventional is known in the art; 
the use of quotes typically indicate an ad hoc or limited definition, which as confusion 
and is unclear what "conventional" refers to in. this case. If two carts have similar 
wheels are they considered "conventional"? 
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There is insufficient antecedent basis for these limitations in the claims. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims 1-14, as best understood, are rejected under 35 U.S.C. 102(b) as being 
anticipated by U.S. Patent No, 5,507,507 issued to Davidson, 

Davidson, teaches in Figures 1-9 and respective portions of the specification of 
a: shopping cart (10) including: a wheeled base (rails 22,24 and casters 14), a container 
(18B) supported by the base, a gate (58) pivotably supported (see Figure 5) on a 
horizontal support rod located at the rear of the container, a pedestal (36) formed on the 
base for supporting a container thereon, the pedestal being secured to the base at a 
location between the forward and rearward ends of the base, the container being 
supported on the rear of the table portion pedestal so that the rear of the container is 
disposed forwardly of the rear of the base: see Figure 2 where the pedestal is shown 
with a slight inclination where the front of the pedestal is placed higher than the rear, a 
handle member (66) located a substantial distance upward from a basket (18b) that is 
part of the container, two rods (26) connecting to a forward attachment of the handle 
and to the pedestal and two rods (32) for connecting a rearward attachment of the 
handle to the base. Davidson, teaches of two hinge rods (62) for pivoting of a rear gate; 
Figure 5. Davidson teaches in Figure 6 of a child seat that can be attached to the rear 
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of the basket and shows in Figure 5 the child seat can be pivoted to a nonfunctional 
position. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 15-21 and 23, as best understood, are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Davidson. 

Davidson discloses the claimed invention, as disclosed above except for 
specifically stating if the space between the pedestal and base has been minimized to 
effectively eliminate the storage of merchandise. Davidson shows, in Figure 1 and 2 
that the space is minimized to the extend that medium to large items cannot be stored in 
the space. It would have been obvious to one having ordinary skill in the art at the time 
of invention to reduce the size to effectively eliminate the storage of merchandise to 
allow large merchandise to be stored in the space between the upper containers. 

Davidson as disclosed above discloses the claimed invention including teaching 
of a pair of horizontal rods (62) separated vertically, but does not teach of the rods 
connected to the spine (26). Davidson shows in Figure 2 the upper rod (62) lies nearly 
in substantially the same plane as the handle and forms a pivot connection for the rear 
gate; Figure 5. It would have been obvious to one having ordinary skill in the art at the 
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time of invention to connect the pair of horizontal rods to the spine, one would be 
motivated to connect the rods to the spline to increase the strength and robustness of 
the cart. 

Response to Arguments 

Applicant's arguments filed 27 June 2005 have been fully considered but they are 
not persuasive in regard to the 35 U.S.C. 112, second paragraph rejection in regards to 
claims 11 and 15-21. Specifically, 

The limitation, "conventional" shopping carts is not of proper scope as a, 
"conventional" shopping carts has not been positively recited leaving it unclear and 
indefinite as to what is encompassed by the comparison with the claimed shopping cart 
and the "conventional shopping cart". Further the use of quotes around the word — 
conventional— further add indefiniteness. The word conventional is known, the use of 
quotes typically indicate an ad hoc or limited definition. There is no structure recited in 
the claim language to indicate as to what constitutes a: "conventional" shopping cart. 
If two carts have similar wheels are they considered "conventional"? 

In response to applicant's argument that the specification defines a 
"conventional" shopping cart, it is noted that these features are not recited in the 
rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 
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In response to applicant's arguments that the USPTO has issued 201,163 
patents with the word "conventional" within the claimed language. This argument is not 
germane to the instant application. 

Applicant's arguments, with respect to the rejection(s) of claim(s) 1-22 under 35 
USC 102 and 103 have been fully considered and but are moot in view of the new 
ground(s) of rejection, detailed above. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian Swenson whose telephone number is (571) 272- 
6699. The examiner can normally be reached on M-F 9-5. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Christopher Ellis can be reached on (571) 272-6914. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov; Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




Brian Swenson 
Examiner 



bis 




